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STAGES OF PR24
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Having worked in water regulation for over 30 years, 
starting with the initial privatisation, I had extensive 
experience of most aspects of the regulatory 
process including multiple price reviews and interim 
determinations. However, I had never been involved 
with a CMA price control reference. At PR19 I ticked 
this experience off the list in my swansong as a water 
company Regulation Director. It is worthwhile reflecting 
on some of the lessons from this experience as we 
approach the latter stages of PR24.

The CMA process is unique in terms of the intensity 
and pace of workload. To the casual observer the 
process may seem to drag with multiple submissions 
and hearings extending over several months, but for 
participants it is more like an extended sprint than a 
marathon as at all stages deadlines are extremely 
tight with very little scope for extensions. Holidays, 
illness, operational issues to deal with? Unless there 
is something compelling and out of the ordinary the 
deadline stands and even if an extension is granted it is 
likely to be no more than a couple of days. 

Given the intensity of the process you need a dedicated 
team and given the duration you need some strength in 
depth. The team must be led by company Executives 
and NEDs with a strong support group of company 
experts and external advisors with significant CMA 
experience. This needs to be a united team with a 
common purpose – there is no time for internal politics 
or wrangling over demarcation of tasks.  You need 
to be clear what you are asking for – the CMA is not 
simply a place to whinge about Ofwat. Any fuzziness 
in logic, any woolliness in thinking will be exposed. 
External advisors play a crucial role in challenging and 
strengthening arguments. The volume and pace of work 
can make companies quite dependant on the advisory 
team. However, while the lawyers will lead you through 
the process, and the economists will advise on strategy, 
the company needs to own the arguments and drive the 
case based on robust documented evidence.
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The PR19 referral process had some unique features. It 
was the first occasion that as many as four companies 
appealed at the same time. This presented challenges 
to the CMA as the process requires each company 
settlement to be reviewed individually. However, given 
the perception that some issues were relatively common 
across companies there were elements of joint hearing 
as well as company specific sessions. Achieving 
an appropriate balance was not easy. This process 
would become even more challenging if the number of 
appellants were significantly larger putting even more 
pressure on the timetable.

The PR19 referrals also coincided with a global 
pandemic. After a couple of weeks, regular train trips 
from Durham to London were replaced by everyone 
moving to home working. It was a strange experience 
to participate in a formal CMA hearing from my dining 
room! The switch to remote hearings, overall, went 
smoothly but I suspect it would be necessary to factor 
travel time in for any future appeals although a hybrid 
approach could work well.

For water companies, a CMA reference has often 
been viewed as a ‘nuclear option’, something to be 
avoided if possible. The PR19 referrals all of which were 
moderately successful may have changed perceptions. 
Referrals are a legitimate part of the regulatory process, 
and they are not doomed to failure, but neither should 
they be taken lightly. They are costly and require a huge 
amount of senior management commitment. 

It would be a prudent approach for all companies to plan 
on the basis that a referral is possible and to establish 
contingency arrangements. In practice most don’t put 
extensive contingency planning into place unless and 
until an appeal starts to look like a distinct possibility.  
That is probably a mistake as early preparation would 
make the process much easier to manage. 

However, it is still possible to mount an effective appeal 
even if the referral decision was not anticipated a long 
way out. Northumbrian certainly didn’t embark on the 
PR19 process expecting to be at CMA. That meant a 
scramble relatively late on to engage advisors and to 
get up to speed with how the process works and what 
it would entail for the company. The first comment from 
most external advisors was it would have been better to 
have started earlier. However, I knew that as a company 
once we put our collective mind to a project we could 
act decisively. We weren’t necessarily first off the mark, 
but we generally crossed the line in a good position.

There 
are some 
aspects 
where early 
preparation 
would be 
beneficial.
An important and often undervalued aspect of 
preparedness is the collation and organisation 
of the evidence base. A CMA hearing is an 
evidence-based process. The evidence needs to 
be high quality and to be readily accessible. Often 
in constructing business plans a lot of detailed 
work is undertaken but then filed away as the 
process moves on. Sometimes key knowledge 
rests with individuals and it may not be easy to 
access all relevant data without their input. This 
becomes an exposure at CMA.

The typical CMA stance is to expect all relevant 
information to be easily and quickly accessible. 
The appellant company chose to be here and 
presumably believes it has a strong case – so 
there is an onus to have all the necessary 
evidence at its fingertips. It is sometimes difficult 
to anticipate exactly the direction queries 
will take and some re-analysis of data, cut in 
different ways, may be required. But the CMA 
will expect that all evidence relevant to the case 
can be supplied very quickly upon request, 
whether this is additional supporting detail, the 
evolution of cost estimates or comparisons of 
different scenarios. When you only have 48 
hours to respond to multiple queries, reliance 
on individuals who may not be available to 
advise on where information can be found is 
very dangerous. You need properly documented 
systems and processes so that data can be 
accessed, quality checked, and any new 
calculations required undertaken very quickly.
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The quality and structuring of the evidence base 
is a key success factor, and this is an area where 
early preparation really helps. When the Board 
comes to consider the weighty decision as to 
whether to refer to CMA it should focus on the 
merits of the case and not have to worry about 
whether the supporting evidence base is up to 
scratch. Compared with the huge sums spent on 
lawyers and strategy advisors the task of getting 
the evidence base in order is relatively low cost. It 
will also benefit regulatory; business planning and 
asset management processes so is money well 
spent even if ultimately there is no referral. 

Aqua played an important role in helping to 
enhance the evidence base for Northumbrian. 
I would like to think we started in a decent 
position. However, there were still instances 
where improvements were required. Aqua asked 
all the difficult questions – many of which were 
later raised by CMA – and then helped us to 
strengthen our evidence in response. We made 
progress quickly, but it was the one area that with 
hindsight I would have started earlier as a bit 
more time would have allowed us to further refine 
supporting evidence and taken some of the angst 
out of the process.
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There are a wide range of issues where Aqua 
can support companies to enhance their 
evidence base, including:

Challenging the engineering and regulatory 
logic of cases

Checking consistency within and between 
business cases

Benchmarking approaches and costs with 
best practice

Tracking the evolution of costs 

Improving the documentation of 
source evidence  

Enhancing the transparency and 
accessibility of data

Improving the drafting of technical information 
aimed at a non-technical audience.
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Often the data exists within the business but is 
not necessarily easy to access and may be held 
in different formats and in different parts of the 
business. If there are more fundamental evidence 
gaps it is better to know sooner rather than later 
so these can be addressed.

A review of the evidence base whilst the business 
plan submission is still fresh in the memory and 
before the focus moves on the analysing the 
DD and then FD makes sense. It can help to 
inform responses to the DD and preparation for a 
potential referral. A robust and coherent evidence 
base is the basic building block for pushing back 
on elements of the DD or for mounting an appeal 
to CMA.
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